1987.9 Moreover, specialists do not just become immersed in the new knowledge; they tend to abandon the old. Further, the key point: specialists do not simply read different texts and law reports and develop different skill sets and experiential knowledge; they tend also to serve different clienteles, to speak to them in different vernaculars, and to charge fees which are a different order ofmagnitude from those charged by other lawyers.10 And finally, a point I will return to below, the trend to specialization in the legal profession has closely tracked the trend to stratification.
And now a paradox: while specialized knowledge is moving lawyers farther and farther away from most of their professional colleagues, it is moving them closer and closer to their "relevant others." If you are an energy lawyer, you will want to walk the walk and talk the talk of the oil and gas industry; if you are a labour lawyer, your "relevant others" are Human
Resources managers and union officials; and if you are a tax lawyer, you will be spending a lot of time with accountants. Good lawyering for specialists, then, tends to immerse them in adjacent bodies of non-legal knowledge.
Where do general practitioners fit into this picture? They too deploy specialized knowledge, both legal and non-legal, but its depth and breadth is determined by the modest needs and means of their clientele -typically middle-and working-class individuals, and small-or medium-sized businesses. These clients need wills and divorces; they need to incorporate companies and be helped through routine transactions; they need to collect debts and be defended in lower-level civil, criminal, and regulatory proceedings. But they usually do not need -and often cannot afford -the new legal knowledge dispensed by large law firms with their specialized departments. Consequently, compared to specialists, the knowledge base of general practitioners more closely resembles that oftheir predecessors in 1907.
These disparities in knowledge lead to stratification -to the establishment of a pecking order within the legal community.'l By and large, specialists enjoy higher economic, social, and professional status than general practitioners.12 There are exceptions: generalists still count for something in small towns, and they may still make their mark in the general legal community, if they are people of unusual character or talents. The third point is that the lawyers who inhabit these different practice roles do not represent a demographic cross-section of the profession. The "typical" lawyer is no longer a white, male, Anglo-Saxon, middle-aged generalist practising in a suburb or small town.
There is no longer a "typical" lawyer. With urbanization, immigration, and feminization, the legal profession has indeed become diverse. The problem is that some lawyers are more To sum up, then, diversity in professional knowledge, experience, culture, and "success" is significantly determined, reinforced, and compounded by diversity in gender, religion, race, and ethnicity. That is what is meant by "stratification."
So far, I have tried to show how demographic change has transformed the economic context of legal practice, which in turn has radically altered -has in fact shattered -the knowledge base of the profession. The fragmentation of knowledge thus reinforces long standing tendencies to stratification within the profession.
These developments -specialization, stratification, and the transformation ofknowledge -are obviously going to have an effect on professional governance. To make a not very bold prediction: we will soon reach the point where a generic law degree will no longer suffice for admission to all kinds ofpractice; indeed, in some provinces, specialist credentials are already issued to those with practical experience and advanced knowledge oftheir field.17
To make a slightly bolder prediction: law societies will have to formally acknowledge that real estate lawyers, those who act for large corporations in merger and acquisitions (M & A)
transactions, and criminal lawyers in boutique firms, present quite different governance challenges in terms of enforcing fiduciary duties, requiring pro bono work, paying for malpractice insurance, or maintaining competence through mandatory continuing legal education. Law societies will also have to acknowledge that lawyers who work in large organizations, including large law firms, are usually subject to closer surveillance and sometimes held to higher performance standards by those organizations than by the law society itself. And to make the boldest prediction of all: law societies will ultimately have to acknowledge that the many new sub-professions of law are in any practical sense largely beyond their reach, and that they can best be regulated by bodies whose jurisdictions are defined by the new fault lines of an increasingly disparate and divided profession. Hence my Will the Law Society of Alberta Celebrate its Bicentenary? 2A_ metropolitan and regional firms emerged in the 1960s and 1970s, closely followed by national law firms beginning in the 1980s.20
The growth of national law firms, in turn, had a significant impact on provincial and local legal cultures, institutions, and governance arrangements. Because oftheir large and affluent client base, national law firms could afford to assemble teams of specialists; because of their large revenues, they could afford the most advanced information technology and professional management practices; and because of their contacts outside the province, they were able to acquire knowledge of national, foreign, and international law, which enabled them to corner the market on transactions and disputes requiring such expertise. These advantages allowed them, in effect, to transform the local market for legal services. Local law firms could not compete with them, and consequently, had either to merge with an existing national firm, reinvent themselves as national firms, discover a local niche based on unique local connections or information, or face long-term decline.
The advent of national law firms also raised issues of professional governance. Key members of the firm-often leaders or prospective leaders ofthe local bar-would migrate across provincial boundaries to wherever they were needed, and sometimes, carried on their practice in more than one province. Provincial law societies could no longer justify the exclusion from practice of these peripatetic but prominent practitioners.21 Provincial and necessary to build a successful economy and a compassionate society. Ironically, however, the demise of corporate Canada and the disappearance of national law firms might leave us back where we began a century ago: with a profession devoted to the simple problems of local clients -not a bad thing in itself, but not a happy prospect for over-invested law firms and ambitious lawyers. If that is the trajectory of Canada's legal professions, it becomes more likely that governing bodies in 2107 will still be provincial. Whether they will also be parochial depends a great deal on the next and final theme I will explore.
IV. Hyphenated Professionalism:
The Most Fundamental Challenge to Professional Governance
That theme involves what I will call "hyphenated professionalism." As I suggested earlier, professionalism involves two main aspects: a unique base of knowledge, and a regulated monopoly over the use of that knowledge. What happens, then, when lay people gain access to knowledge that formerly was exclusively possessed by professionals, and when lawyers lose or surrender their monopoly over the use of such knowledge?
De-professionalization is my first example.32 Lay people today can acquire legal knowledge which they formerly would have had to buy from a lawyer. Bookstores sell selfhelp books and the internet has become an infinite font of legal wisdom. Service providers and paralegals incorporate companies, litigate traffic tickets, and represent would-be immigrants and injured workers before specialized tribunals. Law firms and law societies themselves legitimize de-professionalization, ifthey do not actively promote it, by delegating many legal functions to law clerks and, in Ontario at least, by undertaking to credentialize and regulate them.33 The net effect is that the legal profession has gradually surrendered its monopoly over many of the tasks that it used to perform or control.
The causes of de-professionalization are pretty obvious: people are more educated than they used to be and have greater confidence in handling their own affairs; many legal procedures have been simplified and standardized to the point where they can be easily mastered by people who lack formal training in law; and information technology has made legal knowledge almost as accessible to lay people as it is to lawyers themselves. And there is one more reason: lawyers are unwilling or unable to deliver certain kinds of standard services at prices that most people can afford. Of course, de-professionalization is fraught with risks. Law clerks, legal agents, service providers, and especially individuals representing themselves can overlook complexities, make mistakes, and exacerbate disputes.
On the other hand, they generally do not do so; and lawyers sometimes do.
De-professionalization, whatever its causes and consequences, raises difficult issues for law societies. How can they fight to protect a monopoly over knowledge which clients - the supposed beneficiaries of monopoly -are keen to access directly? How can they insist on the exclusive right of lawyers to deliver certain kinds of services when lawyers retained to deliver those services insist on delegating them to law clerks? And how can the provision of services no longer within the profession's monopoly be regulated to ensure that consumers are protected and unscrupulous service providers are banned from the market?
It would be rash to predict that the profession's monopoly over routine legal procedures and transactions will continue to erode to the point where there is no monopoly left at all. But in the past hundred years, things which were once the staples of legal practice have ceased to be, and the trend seems unlikely to abate. Indeed, the trend seems likely to move upmarket, which brings me to the second of my hyphens, multi-professionalism. As I have already suggested, many legal specialists work in close collaboration with experts in other disciplines. That collaboration is organized either through free-standing, multi-disciplinary practices or, in states which do not permit such practices, through large consulting firms. Indeed, several consulting firms employ so many lawyers that they rank amongst the largest law firms in the world.34 Sometimes, too, law firms in Canada and elsewhere build up their own in-house consultancies, in which lawyers work alongside economists, planners, other professionals. And sometimes, members of several professions simply work together within the departmental structures of large business corporations.
There is a powerful logic to multi-professional or multi-disciplinary practice.35 It enhances the likelihood that all relevant skills and knowledge will be mobilized to address the problem at hand; it reduces the likelihood that members of one profession will play a dominant role to the prejudice of another, and ultimately, of the client; it forces all professional participants to rethink the unexplored assumptions of their own discipline or profession in ways which can lead to useful innovation; and of course it can be, should be, more cost-effective for clients.
Professional governing bodies, however, have been reluctant to allow lawyers to participate in multi-disciplinary practices other than those clearly controlled by members of the bar.36 The ostensible reason is that members of other professions cannot be held to the economic, or technical field, and the ability to recognize its problems, to find solutions, and to know when to seek help from someone with specialized knowledge. This is not an entirely far-fetched scenario. In fact, it is a reasonably accurate description of the way many lawyers practice today: working far outside the boundaries of their formal legal knowledge; providing strategic advice based on their experience and specialized knowledge of other fields; assembling ad hoc teams of collaborators; and, as suggested earlier, seeing the "client" community as their relevant other, rather than the legal profession.
It is also a description of the way in which many students are already pursuing their "legal" educations: taking advanced degrees in other disciplines before or after law school, taking courses in other faculties while studying law, or reading materials from other disciplines as part of their regular law courses.
So legal professionalism is being redefined by three hyphens and three prefixes: de-, multi-, and post-. In each case, a change in the nature, distribution, and deployment of knowledge is detaching lawyers from their familiar, historical roles as advice-givers and advocates who "own" a monopoly over a particular field of human endeavour because they "own" a monopoly over a particular kind of knowledge. Because law societies are mandated to police that monopoly, prevent its abuse, and ensure its use in the public interest, this represents a challenge to their very existence.
V. Conclusion
I have tried to show how developments external to the legal profession are leading to internal changes which are likely to threaten its knowledge base, its monopoly, its governance structures, and perhaps its very existence. I have mentioned three specific examples of such developments: changing demography, globalization, and the dissolution ofprofessional boundaries. I could have mentioned many more: climate change, technology, juridification, the privatization of law production, and new ideas about states and markets come immediately to mind. Thus the question confronting Canadian lawyers, and their governing bodies, is not simply whether, or even how, law societies will be affected by these transformative developments, it is whether they can survive them at all.
